IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOHN C. BERKERY : CIVIL ACTI ON
V.
UNI TED STATES PARCLE COWM SSI ON ; NO. 97-4030

MEMORANDUM and ORDER

Norma L. Shapiro, J. February 9, 1998

Petitioner John C. Berkery (“Berkery”), proceeding pro se,
seeks reconsideration of the court’s Decenber 31, 1997 Order
denying his petition for wit of mandanus. For the reasons
stated bel ow, Berkery's notion will be denied.

BACKGROUND

Ber kery, who began a nine year term of special parole on
June 12, 1993, filed a petition for wit of mandanus conpelling
the United States Parole Comm ssion (the “Conm ssion”) to hold a
hearing on early term nation of his special parole.

By Order dated Decenber 31, 1997, the court held Berkery had
no right to a hearing until June, 1998, five years after he began
serving his termof special parole. The court also granted the
Comm ssion’s notion to file exhibits in support of its opposition
to a wit of mandanus under seal for in canera inspection.

On January 5, 1998, upon sua sponte notion for

reconsi deration of the court’s Order granting the Commi ssion’s
notion to file exhibits under seal for in canera review, the

court issued a Rule to Show Cause and schedul ed a hearing on



whet her the court should release to Berkery redacted copi es of
the exhibits filed under seal

That sanme day, Berkery filed a notice of appeal of the
court’s Decenber 31, 1997 Order. Upon learning of the court’s
Rul e to Show Cause hearing, Berkery w thdrew his appeal.

At the hearing held on January 14, 1998, Berkery stated he

t hought the court’s sua sponte notion for reconsideration applied

to both the Comm ssion’s notion for |eave to file exhibits under
seal for in canera inspection and his petition for wit of
mandanus; he withdrew his notice of appeal based on that

m sunder st andi ng.

By Order dated January 14, 1998, the court directed the
Commi ssion to release to Berkery redacted copies of the exhibits
filed under seal in support of its oppositionto a wit of
mandanmus. On January 20, 1998, Berkery filed the present notion
for reconsideration of the court’s Decenber 31, 1997 Order
denying his petition for wit of mandanus.

DI SCUSS| ON

Ti mel i ness of Berkery' s Mdtion for Reconsideration

“Motions for reconsideration or reargunent shall be served
and filed within ten (10) days after the entry of judgnent,
order, or decree concerned.” Local Rule Gv. P. 7.1(9).

Berkery filed the notion for reconsideration on January 20,

1998, nore than ten days after entry of the court’s Decenber 31,
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1997 Order. Berkery, proceeding pro se, stated at the Rule to
Show Cause hearing that he believed the court’s January 5, 1998

sua sponte reconsideration applied to his petition for wit of

mandanus; therefore he withdrew his tinely notice of appeal.
Berkery would be unfairly prejudiced if the court did not grant

his request to file the notion for reconsideration nunc pro tunc

within the ten day period, because the tine for appeal fromthe
Decenber 31, 1997 Order has now | apsed. The court will consider
the notion for reconsideration tinely fil ed.
1. Reconsideration

“The purpose of a notion for reconsideration is to correct
mani fest errors of law or fact or to present newy discovered

evidence.” Harsco Corp. v. Zlotnicki, 779 F.2d 906, 909 (3d Gr.

1985), cert. denied, 476 U S. 1171 (1986). “Because federal

courts have a strong interest in the finality of judgnents,
nmotions for reconsideration should be granted sparingly.”

Continental Casualty Co. v. Diversified Indus., Inc., 884 F.

Supp. 937, 943 (E.D. Pa. 1995).

Courts wll reconsider an issue only “when there has been an
i ntervening change in the controlling | aw, when new evi dence has
becone avail able, or when there is a need to correct a clear

error or prevent manifest injustice.” NL Industries, Inc. v.

Commercial Union Ins. Co., 65 F.3d 314, 324 n. 8 (3d Cr. 1995);

Smith v. Gty of Chester, 155 F.R D. 95, 96-97 (E. D. Pa. 1994).
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“Anotion for reconsideration is ... not properly grounded on a
request that a court rethink a decision it has already nade.”

Tobin v. General Elec. Co., No. 95-4003, 1998 W. 31875, at *1

(E.D. Pa. Jan. 27, 1998).

Berkery, citing Ganbino v. Mrris, -- F.3d --, No. 96-5299,

1998 WL 12563 (3d Cir. Jan. 15, 1998), now asks this court to
order the imedi ate termnation of his term of special parole.
H's petition for wit of mandanus sought only an order conpelling
the Comm ssion to hold a parole term nation hearing.

The court has no authority to order the term nation of
parol e; the court can only direct the Conm ssion to hold a

hearing as required by statute and regulation. See Russ V.

Perrill, 995 F.2d 1001, 1003 (10th G r. 1993); Penix v. United

States Parole Conmmin, 979 F.2d 386, 390 (5th Gr. 1992), cert.

denied, 508 U. S. 912 (1993); Sacasas v. Rison, 755 F.2d 1533,

1535 (11th G r. 1985); United States ex re. Pullia v. Luther, 635

F.2d 612, 616 (7th Gr. 1980). Furthernore, Berkery has no
entitlenent to a termnation hearing until five years have passed
since the beginning of his termof special parole, which wll
occur in June, 1998. See 28 U S.C. § 4211.' Until five years

have el apsed, “[t]he statute does not specify a procedure as to

1 As the court stated in its Decenber 31, 1997 Order, 8§
4211, though repeal ed as of Novenber 1, 1987, applies to pending
cases such as Berkery’'s during a fifteen year phase-out period.
See Pub. L. No. 104-232, 110 Stat. 3055, § 2; Pub. L. No. 101-
650, 104 Stat. 5115, § 316.
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how the reviews of a parolee’ s supervision status are to be

conducted.” Little v. Thomas, 719 F.2d 50, 52 (3d Cr. 1982).

Berkery' s reliance on Ganbino is m splaced. Ganbino dealt
wth a petition for wit of habeas corpus challenging a

termnation hearing that had already occurred. See Ganbi no, 1998

W 12563, at *3. The Ganbino court held that parol ees, when they
have a hearing, have a right to a hearing that conports with due
process; if the hearing was inadequate or if the Conm ssion
failed to identify reasons for denying term nation of parole, the
district court should remand the matter to the Conm ssion for
nore adequate review. “Only ‘[wl hen a district court remands a
case to the [Comm ssion] for failure to adequately explain its
deci sion and, on remand, the Conm ssion again declines to
articulate a basis for the identical conclusion, [may] a district
court ... permanently decide the issue on the record before it.’”

ld. at *7 (quoting Bridge v. United States Parole Conmin, 981

F.2d 97, 106 (3d Cir. 1992)).

Because Berkery has no right to a term nation hearing as of
yet, Ganbino is inapposite. Wen the Comm ssion hol ds Berkery’s
termnation hearing in June, 1998, it will be bound by the
requi renents set forth in Ganbi no. But Berkery cannot turn his
petition for wit of mandamus conpelling a hearing into a
petition for habeas corpus ordering the i mediate term nati on of

his parole. See Russ, 995 F.2d at 1003. Berkery has set forth



no new argunents justifying reconsideration of the denial of his
petition for wit of mandamus; the notion for reconsideration
wi |l be denied.

An appropriate Order follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOHN C. BERKERY : CIVIL ACTI ON
V.
UNI TED STATES PARCLE COWM SSI ON ; NO. 97-4030
ORDER

AND NOW this 9th day of February, 1998, upon consideration
of petitioner John C. Berkery' s (“Berkery”) notion for
reconsi deration of the court’s Decenber 31, 1997 Order and
request to file the notion nunc pro tunc, the United States
Parol e Comm ssion’s (the “Comm ssion”) response thereto, and in
accordance with the attached Menorandum it is hereby ORDERED
t hat :

1. Berkery’'s request to file his notion for
reconsideration nunc pro tunc i s GRANTED

2. Berkery’s notion for reconsideration is DEN ED

Norma L. Shapiro, J.



